(F 28 FHFT) 555 ¢oES 108 E 17
Security and Intelligence Studies, Vol. 2, No. 1. January 2019

AEEBRBZERABEREFE
R
3 A B Rl Rk
W %

A BRIV OB EFTOTHR ,JF,,,;@Q];;:]ﬁ&;:ﬁ]i
FR Y HRERA R AORENT R F R E RS - FRE
Mk A RAVRRE 2B ERRGERE L mfr*‘\’ﬂr\ﬂ*f
FARPE D FHAA - FE N AFLHER > d TR T
—"zﬁf"}.’mﬁuf”jﬁw»m?# #T##ﬁ'ﬁ'?’fﬁ—‘f‘“’”?'l EE-HE

B R .0417”? S B LRI HEEEE L
4\?”~’?€‘¢o”‘<m ) :‘E- F*ﬁ?ﬂ‘gﬁ'gﬁﬁtiwﬁ’b&?éﬁ’i%
=T RR A FRIR A ﬁ Bl g A EAIARA Y 0 BE RSP R
FALEER - Fla 3 h A
- AR FE
WS 2

Sy

EEIHmpd hER e %Y T

B
FlES > O ARARHEFEFEHEAR D



(% 20 FHFET) S 55— ¢ EAFE 108 E ]

)ﬂ

On the Pre-Publication Review Process
of Retired Employees of the U.S. National
Security and Intelligence Community

Chi-Ting Tsai
Associate Professor of Department of Political Science,

National Taiwan University

Abstract

This article analyzes the pre-publication review process of the
retired U.S. national security and intelligence community employ-
ees based on the publicized data on the internet. The main regulato-
ry base for pre-publication review process is mainly provided in the
1947 National Security Act and Executive Orders issued by various
Presidents. Since the regulatory framework of National Security
Act and Executive Orders are very ambiguous, Office of the Di-
rector of National Intelligence and relevant agencies need to make
supplement through various executive orders or directives. Howev-
er, because such executive orders or directives sometimes are also
classified information, retired national security employees could
not acquire full pre-publication process and the standards thereof,
which further also contribute to the violation of freedom of speech
disputes. Based on the U.S. practices, in concluding, the author also
proposes several regulatory orientations for Taiwan’s pre-publica-
tion review process of the national security and intelligence com-
munity.
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% - EHEAE 2004 FELUES T TEOC ) SR (BRfF#z5) —
Frh o it EAMEF RS R AN A LRI 1000 24 - &%
BN fE R R R - BIESH] 1000 ZAEEE K —HHEIGREEY
A HAR M B DU R g 2 B B b 2 S TR
A 2008 FEFIHI—EE S8 S © * ABLEFTIERAE]— SRR -
FEA R FEIR 2009 67 - DISES, T ESRYS ) SEARAR T 1B RALECH S
ARy BEATEHMGEAE 2010 5 1 H - DEA (GEEBREEE
[EfEE—IRHALEC) R - EZE T - HKEE TSR R
R S AT L IR B K S - ISR LRI
Hik o AREETAFFERBEA R AR - RS REE
Rl R R AT RIRE 2 TE R ~ E5E AR I ERAL A SERD
‘G - Hik > HIFRIUHREEXRPGEE - s8EERNA T
I 6 THEIZR B ~ 1| THEREE - &k mEikbifE 2013 FH)5%
REA Ry =N HEHIERIMEE - °

FEH L ERARRERART > WL RS A m A P
GEREZE o MEIERE R ERIIBARER R B B8 - B

"R YR EA SN AR B R E - SR AR AR
FRE LS - RIL > ASUERE DURAKAVECE N A R -

HEE O (BEAMEBHRECHERRE)  (THET
#H ) 2015 £ 8 A 1 H o <https://www.chinatimes.com/
realtimenews/20150801003939-260402>.

P [E kR

Y IEME (AEZRREEFEEREENE Bk 1E2H) o
(EHHEFHRETHR) > 20104 11 H 5 H » <https://news.ltn.com.tw/news/
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T 1) B 2 5 s DT A SR S G R A T ME A HE i e [
PiFE R IR AT RE M - R - GRS SRR e
flitk EHERTHE - inREE ERER BB ANS - HE - W HRTHEES
FHRNERKE - A HEN R SRR TIRRE - ZEE|
ARZEREW B L E i H A IRGE - TS TRV R - [F
I EEIRIERERIESA - AR DR ASEENAE
AN EHEEAEAT IR - HIsR H Rt 78 LI T e S 239 H
R AR - Bcf% - [ARRIEAIRIVERARE - tRESHTE
BERER RS2 - FRBINIBIZ e R 2 75 FE A H Ay SRR 1 i
PRI B E R W RE R B TR o » RN A A S I Y THEA
By o BRI R 0

TETH iR (intelligence community ) FE¥H BERHIER » &
FRCHWEGRIRBE L EHRA BRYEIRETE « N SR E
[958 = Bl o S 155 JR) 2 Y Leon Panetta » ¢ B2 B —H¥AY Bradley

politics/breakingnews/429204>

P OBRTRER BB RS - BREERE R R AT R E AT
FREVIEIE SR - $ 58 &8 AT 2008 FE gt A Ba h AR ROEAVARE ) -2
AR TR BRI E N - GEEREIT | 2 IR HinE
A MEEANEZE - i ZEHFEER SR > EhRAE
BRAEILERE - BTV ERHRS > @08 7 RS ABEIILE - £~
o B  REERF AN A EZ ISR - DR BRR LS -
ERE 0 O ESENEHEAE - RARMIENRE) - (AEE) - 2013 4
3 H 17 H ° <https://news.tvbs.com.tw/politics/200819>

Greg Miller, “Panetta clashed with CIA over memoir, tested agency review
process,” Washington Post, 2014/10/21. <https://www.washingtonpost.com/
world/national-security/panetta-clashed-with-cia-over-memoir-tested-agency-
review-process/2014/10/21/6e6a733a-5926-11e4-b812-38518ae74c67_story.
html?noredirect=on&utm_term=.8d70{f834cla>
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Manning A HE kAR 4 10 AR IR i ~ e Bl B 5 — B e
AR SE B sl BRI ZESE - T AR AR R IR H 2R =7 HiRR
RS DRI 5 [ (R T B L BT, A3 » Panetta 8 HH AT S5
R IEaca T RIGH RS T TR AR » {52 Manning 3%
BRI HR AR SRR A aH] 35 FAIITEN -

TERBE RN TEORE - RBIFTRNEBIZ (B A BT
KA - ARAHZRR ] — I R E - WAERL R E HREE AR ARAE
RIRE B HR PRI RIS 5 AT IS AR » ESeAE AT A HGR
PRETH B RAT IR - T B A A 2 S A N B R R L
ERREA AT RE © B HBT R IE - ISR L ORI HAIFEIM
H A ZEBI - AR A PR A ZE IS HORAS H AR A AR A SE R
1T h o TAEELEZE BT - i AR I SCB TE A fte % - REANT A
HRAEZ R HRA B IRYIE SRR - #E2R - HRlEEREF
R 2 SRR < - (BVE R —ET R AR T R R B 52k
Wt - RE BB RRET <R - PR UM E RSl L ie R 2
fHEE -

AT EB e AE bl R R SR R BeE) | - BT
S B A AT B AR PR B 2 18 i T AE A S B HS R O R P B RS
B o T ORHRFFRIEIISEE] H A S BRI 28 TAE A B AT HAR
AR HIZERE - G E I A R b A A 2 APk - 3
te i EE S E T A B B BRI 04T - ERR e RS RE
rhe TR BAHRRA R R -

7 See “Afghanistan: The War Logs,” Guardian, available at <https://www.
theguardian.com/world/the-war-logs>.
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LB AR IE 1930 FAE A TRIREH A & Herbert
Yardley H il BE R T TR il 2 S AR Y 85 742 » SR BRAGTE
FHIHE N ESRAHR A B 355 [N SR B Bk B iy » st AT
R B R LA F AN ek < ° [FIRF » 4% 1930 S LUt BH
JREK - AHEA A B ZEATE AR PRV BB & AR RS &2
TIPSR A - ° B HRT0) G R 1L - SRS R AT
DA — BRI RRER B R 22 AbHUE » 1 50 HER S S Ay
BEAATES 13526 9R{TIELAT % (Executive Order 13526) @ "' {E R
TEHEERETOGRIRA G » HRATREYD R B2 1 ot B & AR R 2%
BT - £ (911 HHZEGHE) @ FEATESRETHIE
FEROBERR 2 I S5 - {5 911 AR AMKEE 911 HEREEH
& (9/11 Commission Report) HYZL » KFHBH R AERRL 2] T B%

See Kevin Casey, “Till Death do Us Part: Prepublication Review in the

Intelligence Community,” Columbia Law Review, Vol. 115, No. 2 (2015), p. 425.

See Christopher E. Bailey, “Reform of the Intelligence Community

Prepublication Review Process: Balancing First Amendment Rights and

National Security Interests,” National Security Law Journal, Vol. 5, Issue 2

(2017), pp. 211-212.

" EEBERTEERE  ER R E R B AR g5k
T NE AR LEFZFEAV IS L T 7 £#8 85 - National Security Act of 1947, 50
U.S.C. 403 (i)(1).

"' Exec. Order No. 13526. AR5E{TEL <43 HIBERR T I AL N #4845 AT

SEATHY 12958 5781 1329 SRTEAR S » FEHAVER TR Z 2%

HHIYEE -
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TH ARSI /02 ) (Office of the Director of National Intelligence,
ODNI) - ODNI ZZ&EHIE 17 R ~ HF A =0 KB B AL
T R I E AR @5‘6 NEFrEd$EFE - BESX ODNI H&E T 17 flHE]
ﬁ'l‘%%ﬁ*ﬁ?ﬁ%%ﬁ BV KB ZEE E A B e DAY ) B o
TEHR RS -  FIHAT Ry Ik WA AR &N
kg %Hﬁfﬁﬁﬁa ODNI Fir AR IR 25 i A B H AT
B fEr BB EER - MR — A2 BCRE N FRR » H
WA E AR 2 h T VIR Z B ADUS R E & - 6T
& ODNI HIEB B EB SN R R 1R - RNEZ BRI A% -
X o BfEZXODNI PRy T EEHEH /5 5 (Information Management
Division) 247 T —flil 5 RIFIREE RN - B i B 2RI B ARE
i [ B AR A o B o
X+ AE bt 13526 5R1TE A <R 0 AR E ORI %
EERIVHRAA & - DA E AT ESE] AR B
eiE o R - AE 13526 SR1T B A S T HEUE - AHBIA B H
el H T L 2B/ A=, (Information Security Oversight
Office ) ATl €fY 312 5% ( Standard Form 312 ) #14414 5% ( Standard
Form 4414) fFHERAE (fhak) " R A= EWIAE HI -

" 5341 > 4£ ODNI Y E e — 5 R BT B VR » (& 9H T
A EBEHIEE L ~ IS ST S - Available at: <https://www.dni.gov/

index.php/who-we-are/organizations/enterprise-capacity/ic-cio/ic-cio-related-

menus/ic-cio-related-links/pre-publication-review>.

Information Management Division (IMD) Pre-Publication Review —
Frequently Asked Questions, available at:<https://www.dni.gov/files/
documents/Pre%20Pub%20FAQs.pdf>.

See Kevin Casey, supra note 8, at 431-433.

Standard Form 312, available at:<https://www.archives.gov/files/isoo/security-
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KAHBE B Z A BRI A Z BRI eF & - HERE M
R T ISE EAA PRZEFAIZ A o Rl > iR e
1T S BN R R KR - WA G IR R il 7R &R - sl
AR R R RT R AR - B2 - K kiR b
- X B CHE AT EENBOR - ZREHEN S HRA B
AR TS ) IERRETE SRR R - 1 thate R
Fo LAt B < BARHEFAR sk th - AR ERIR A BRI HIRR
RIFRARESY - BB E BN sE iR T — B A AR - 4
AN FIFIBERR 25 B R B A A A E AR e
T B R RN AT R AR

TERT— AT AUEIH I - H TSR RERREIZ B A 55
B - AMELEAERE R L AR ~ HELEEE - HAE
MR T By < BB A BT TR R ER e b - thia
TR 3 A P B B < BUE » B g il B 1 AR S B (5 e R Ay
BN BRI SR - HE RS R E R RN
7 5 DUR B BIRREA s R = B B G R A E R o
(—) R

H AT RA1E H R R ATF ERUE - RB AN E KR

forms/sf312.pdf; Standard Form 4414, available at: https://www.archives.gov/
files/isoo/notices/notice-2013-05.pdf>.

' See Christopher E. Bailey, supra note 9, at 213-214.

RGN ER Y EEESEE 0 see Kevin Casey, supra note 8, at 433-440.
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AL 2007 FEFRHIE - P RIEHREER T IR EZAET

(Publication Review Board) * B & HFELERIKGHRA BRYHIIR
Vs - 2 EGnHECE BB Z B - DUER KA
FEHEIT 400 3 AR TR R A2 A - ¥ R 2007 FERAY A 226 F -
ZZEAgHREE ARG - SRR TRER R R R e A BLELKY
HIE - P FZE A YR AFAE R - JRAD » ENRA
AL I R 22 T o A A B AN ER R A - 21 BRI A B E
FEEEOEREENELIRAAS - EEREBABESE » R
TEAEREAENNERS  heFERENEEREETaRE
FFZA BN TAERE » BFEZEBIMHR - 2 N HTGER
B B - AR B E el s AR H b - R IERS R
ZEGWZHIAE - » MR PEARKEZZ EGIIRE » IMEHE
=THMN EFEPIRERRVEERE R (Associate Deputy Director
of CIA) =%

(=) BERGHER
H Bl 2 BB A S AT 1 W TE Y SRR Z T i N B &

{EHETE - 2011 FEFh LB RS T AT RUBEBNE fld S o AR A
W2 AN FTLAASIERE DL 2007 FEHYEEH B2 © CIA Pre-publication
Review in the Information Age, <https://nsarchive2.gwu.edu/NSAEBB/
NSAEBB431/docs/intell_ebb 018.PDF>.

¥ 1d., at 11.

20

See CIA, Agency Prepublication of Certain Material Prepared for Public
Dissemination, available at <https://fas.org/irp/cia/prb2005.pdf>.

' 1d. at Sec. 2(g)(2).

* 1d. at Sec. 2(g)(4)(a).

* CIA Pre-publication Review in the Information Age, supra note 20, at 15-16.

** 1d. at Sec. 2(h)(1).
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AVE Rl < » WA BEIGTESES SR E TSR AT - HESE
FFSEREBTERA R - * 16 2016 FFTEEAANY 5230.09. H5fE%S
(DoD Directive 5230.09) F#IE » BRI LM REEF BN IEE
HIFIES  *° F Ry T M B TR E » DI E A MHR &S
BIRF » HEE NGRS DAV T AT - 7 3 3R
HLMHE - B B ERELIRAA B ABH&EEN - (HaERZ
HRRTHI R AR © * 5940 » £F 5230.29. BE$6% (DoD Instruction
No. 5230.29) H#E » NimeEis « Bilrkd ~ T - FEE
HABABARTERL - #RAEEZ BRI LR - P
BTt Al 5 A B B BB ER I S AL A FE 2 4 » oAt
BRAER NEERY S R A A B RV R R A BCREAR T » (i
JEFTE BAIE AEEEBCRSM < « Al » BIRZ 2R
IR A BCRAIBEE] - AraBUTHEERR TIEA B - # Gt
i A BRI RN T AT E PR o (Prepublication Review
Authority ) H#EFTHA  * BMESGRRELHLIIR A B 1955 A AEAEMH T -
{EE A BAE AN MBI T— W TR
FXH'E 1 (Classification Advisory Officer) B E WYL FEHXIEF

» Department of Defense, DoD Directive No. 5230.09, at 2 (requiring
personnel, former DoD employees, and non-active members of the Reserve
Components”  to submit works.)

* 1d.

7 1d.

* 1d.

* DoD Instruction No. 5230.29, supra note 25, at 6-9.

** NSA, NSA/CSS Policy 1-30: Review of NSA/CSS Information Intended for
Public Release, available at: <http://www.nsa.gov/public_ info/_files/nsacss_
policies/Policy_1-30.pdf>.
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W - ARERE RN " AR E AR ) R 0 BN
B B 5 15 ¥ 57 (Defense Intelligence Agency, DIA) 1 H ARETFE AL
Fe o+ Kig BRI ER s R G EI - RN HES -

(=) HAbEERH

BR T i ny o R e B G A AR LA A - HoAt G e R
) HA R R 2 A A A e Al — e R » 2 58 PR T SE BB
Bedh » HAh AR A E R ARG T N e B ek (F Ry 2 Ery e
FH B B i A ARHY T AN ST o (Foreign Affairs Manual )
A AR REEIA & - #RER IR RRSERE T A
HFE# T . (Bureau of Public Affairs ) B¢ {# ZHEE BE £ (Chief of
Mission) @ HEMHBEASZEE A " EHER , F5H (official
concerns ) > B G H R BB ERAER BEAL A FIE 0 BIESBEAE
T M AR RS MR AT R AR P A REkE s 30 K -

' 1d., at 4.

* N pIATER R A B S S S A ODNL . A5t A —E&
A ERIE AR - HiHFEERPIRE 2R EEEE
HYEETE B - See Office of the Director of National Intelligence, Instruction
80.04: ODNI Pre- Publication Review of Information to Be Publicly Released
1, available at <http://www.dni.gov/files/documents/CIO/Instr.% 2080.04%20
%20PrePublication%20Review%200f%20Information%20t0%20be%20
Publicly%20Relea.pdf>.

* Department of State, 3 FAM 4170: Official Clearance of Speaking,
Writing, and Teaching 3, available at <http://www.state.gov/documents/
organization/85123.pdf>.

MO AR P RS - E A EEBIIELE - See e.g. CIA,
supra note 14, at sec. 2(d)(4) ( “Lengthy or complex submissions may require
a longer period of time for review ....” ); DoD Instruction, supra note 19, at 8
( “More time may be needed if....the material is complex or requires review

“11-
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X+ B FSEHE A8 78 (Drug Enforcement Agency ) #B/2
ZE|FETRAY AT AR P AT o e H MU SRE - HFS
9 A = o [ L e S AR BRI BB/ I - T PR A 28 [k
Hh T BRI E SRS o HAMANER 22~ 2 REIRER T BABGT
WECE FHE AU E S - (HrTREHR AT KA L - #EAE
AT E A SHIBUE - (IR EIEH BRI EEBCR A R
G RN -

2~ BBEBCH BB IR %2 T\ B H RT3 AR
AR

— ~ HiRBUHT & AR e i & S TR
REEETE + HHORKEZ A B AT AR - 8

FASERRI S i R EEbL S A E FR AR A B R - EH
R e et e 5 i L R AR BEAKE - (32 B AR TR

by agencies outside of the DoD.” ); NSA, supra note 30, at 6 (requiring, “as
practicable,” return of decision within twenty-five days).

¥ 28 C.F.R. § 17.18(c)(d) (2014).

* Department of Homeland Security, Management Directive No. 11043:
Sensitive Compartmented Information Program Management 8, available at
<https:// www.dhs.gov/xlibrary/assets/foia/mgmt_directive 11043 sensitive
compartmented infor mation_program_management.pdf>.

710 C.FR. § 1045.44 (2014) ( “Any person with authorized access to RD or
FRD who generates a document intended for public release in an RD or FRD
subject area shall ensure that it is reviewed for classification....” )

* See 31 C.F.R. pt. 2 (2014) (providing guidance for mandatory declassification

review and granting historical researchers and former official access to

classified information).
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FANFSEY RBUG ~ RHREEMTIER S - #2 LU s s S A T
DI - B4t - A0R2 Y k= d H IV SRRTERFIAE - E2ZL
"ORFUHEEEE o ROEHE T DURSE o 7 JRED » BRIFI TR A AT LA
R A AN PRI AR - Bl 4l a8 2 20 AR fE ks
THI - BZERRIIRFOGEE R - ARR KB Z SR S8 H
R AR - ISR R BIARG Y E B AR o ARBL R
— A W FIPEA R IR ORI 2 i T E A BRI RTR SIS &
EEAEEREE - LUTRIIRete - ©

(—) 1972 4 Marchetti £

Victor Marchetti 7€ 1955 £ 1969 4F[7E rh &= TIE - H
IR ] T IRGE B A s - FIRE  FEMA R PR
IR TAERT » WEET 7 —f ARAT AR - ¥ Rl ShAEA
IRIREANA » Marchetti 5875 RS -0 G w09 EF AT R - 25
£ B~ iR et BTAIAERE OB R R E R A
SHIBCR B AR IEDL o KIIE - oSSR e B it T ERE -
Marchetti $& H REE2EH] < » H3K Marchetti fE1% 5 K35 H IRATF
Al s P IUE SRR E AT - NS D RAER SRS -~ ok

Pl Bl R AR FIEE A AN TR, (CUB THA
RIEZE ) & BHERIEATIRGIEZ F98 702 JEAYHEE - 403 US. 713,
714 (1971) (per curiam) ( “ ‘Any system of prior restraints of expression
comes to this Court bearing a heavy presumption against its constitutional
validity.” " )

5 8 S W AR Y /48 0 see Kevin Casey, supra note 8, at 444-445; also
Christopher E. Bailey, supra note 9, at 215-217.

' 466 F.2d 1309 (4th Cir.), cert. denied, 409 U.S. 1063 (1972).

“ 1d. at 1312.

_13-
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IR VUK e R s 5 iR T ] - 52 F Marchetti JEGZ ST
ERE AT AR - At - SBPIKEERAE R FIR P FIR - R
R ERES B A A A TE A - Y B - MR RIERFR
HITERE A EANA I - R GRS RTIRS - LEOh - TRBeaE Ty
Marchetti Frili 2 ZIHUFRIFRHIR &5 - DUAT BRI R FF R Y
REFI S WA AR B - ' TiEbetE— 230k » IR 1947 SR
HKLEFRETREHRREE - AFRERRENRE N HE R

HYEEAE » P DR e R 0 HE i T 3 B IR S —TH A B T B
MR o o

HEREE e R U IR T F S P R L 2 E il a & - E
T8 H W il G S i AR e BT = A H EE%%EI’\JTM&F ° 5

- R BRTEA G S i R E R LB & - LIRS
RIFAERIER KA BREEERE - RS 30 RN SERUHRE
FERF - Y B BAEEARMELRR A SR - BRFHBIRE
BRTFRIR - 5N GRERZ TR miiEE - B2 - FBEiNE
Bemkie FIETH AN HIRES) » 1EBGRE Rk Al iR AL -
MMFEEVIR R E &I Rt i AR MR -

* 1d. at 1315-1318.

*“ Id. ( “Citizens have the right to criticize the conduct of our foreign a airs, but

the Government also has the right and the duty to strive for internal secrecy

about the conduct of governmental a airs in areas in which disclosure may

reasonably be thought to be inconsistent with the national interest.” )

“ 1d.

“ 1d.

“71d. at 1318 (' “The courts, of course, are ill-equipped to become sufficiently
steeped in foreign intelligence matters to serve effectively in the review of

secrecy classifications in that area.” )
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(=) 1980 % Snepp v. United States %

BESRFTAHY Marchetti ZEa8 Ry ETORIRBIZe (G A BRI H IR
FBERFPEE - (HEAIRR A S 2 R =ik —P 1y
Rl o A58 0 $42K 1980 £E1Y Snepp v. United States & - i AHAH
G R R A m b B A B R ME— 20+ MR i BRI 1
B R AR AT A S R RAYFEE A -

Frank Snepp S #& Ry 0GRk fm LI/ A - MAER 2RI R -
G REE] T — s ReE R - s T AT E A
at o “{HJZ > Snepp IKARTERKER » FERREANIRIL T 1977
R T AR SRR o EREREERRN - ¥ EFEEE
o Fr 32 5T HY3E 17 1o 538 B BT 1k Marchetti BY 155 58 A (Rl 2 & » 1R
Snepp ZAKFEEME AT o W PRI ~ S EHIE B E
FRABHH R f - RN ERELE - S s Hai#E
EHIE - CASHBRATE Marchetti ZZ AR TR EERRR T H
& EIERE o KL - et R AR SERYEIE - RER
B IR EA o R R R AR AR SR — THEE LTS -

ARENFFIRL I » AR VI A7 Ry Snepp FIHFRIG R
[ - EAAEHAN SRS Al B H 2 P am AR E R GR - 28BN
Snepp HIR I EHIRAGR T UG < & - B Bl b G ¥ g TRy
BRI - AR TR ERE S - ' MEZ 0 &
% 444 U.S. 507 (1980) (per curiam).

* 1d.

% 1d.
*!' Snepp v. United States, 595 F.2d 926, 929, 935-36 (4th Cir. 1979).

-15-
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ey NGk e ) AR e 5 B 2 RGN . RELE
sk R S e i 1 B RAE Ry L R 5 AR R £ © [l > 4]
RGBT ETHPE DB R A - TABEEE Ry Snepp FER
HHE BASHIEFEE (T (fiduciary duty) KB > W) LR
Fo Snepp MERF HABERERATATER L " ATl o Flat (Ao
SIFREERN) o R th IRIE SRR IIAEFRE (constructive
trust) T ATHERFAORIR I M ARS M - 282K - RS LERE] —H AU
WERER - MERMERFE I3 A B R (B LR PRETRE (55
Iz - EKEEBERE Ry Snepp MEZ B EAIAEFEEAERR - (£ K
A T BRI AR o O TR R SRR AE A ZE TR
we * Snepp FTABHHRREIER - HiEE TH% ) &ER - ATkl
Snepp JHERS I HIR AR Z HHTEEATER R - ™

B REGW A R RAbe 52 LERE - HRBRZHER
HAR LR IRIANPIE LB A% - 58 RN 3 Snepp ATHIZ & A
BT R - ARERORF AT AR - R R E (SRR T
Bt RIGHT o kbl - (SRR IEIR A 22 5
RIS RE e W B AR - T B AT R S ¥ P
RIRLR 538 « °° [KIIEL » S22 Snepp 18 1 HI WS RE AE HA R AT
AT - RO TREERMREO I EHE - 2R 7 RE
TS LUET T IRRE IR S IR BUES ST IRIEE BT - B » I

Z 1d.

> Snepp v. United States, 444 U.S. 507, 510 (1980).
54 Id

> 1d., at 510.

56 Id
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TR AR FLE] Marchetti —ZEH AR RAREL - B2 R 3ta T3l
FEGENT B BalE —HEG TR - EEHE T - B
BB BERe Ry e DIAS o B A B S TS A5l Fo vk
SEfFREAIZI RS > A HEAE AR AR PRI 2 1B TAE AN BIYE
e THBIE - AZERETL T AR AR S E I - R
FRs HAR 1983 SEEMMEE B AR L i8St - ™ IEEKRTE
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7 1d., at 511.

* President Ronald Reagan, National Security Decision Directive No. 84,
Safeguarding National Security Information 1, available at http://www.reagan.
utexas.edu/archives/reference/Scanned%20NSDDS/NSDD84.pdf.

”fLﬁI@%ﬁﬂﬁﬂ@ BN IR AR AE IR A 1 T 8 A R A T

SRR - ETBUARE R A AN B %ET T BURE IR EE 4
(sensmve compartmented information ) °See Louis Fisher, “Congressional—
Executive Struggles over Information: Secrecy Pledges,” Administrative Law
Review, Vol. 42, No. 1 (1990), pp. 92-94.
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% McGehee #7541 » CEF#EABEZ G REHIR - © Btk -
McGehee 2 H OIS i g DA R IERTE » 88 A rp JU S iR SRy BRI
FA R AL PR ERHI RSO E - WREE KT
WG SRR ZE © BN G B IERRE - b E RS Rl
Snepp R » PR Ry B ERTHE AR E R CREI S —E
BEME R R EHRE AR LR F R, - @

AN EBE ARG RIR » McGehee 1R 1L EEH
SRZUAY S i E HAE - FT DT EORS R{E s A HLE VIR - (GBS T 1
% AT » © X0 EIRBEAE R AT T B BR AT ATy i
FAGUE B EN » FEERIUTERERATER . B E 2 "
# | FHE (de novo review ) - i JFEREUE TR EAIHHAE - * FE
EGEAE AR - JEEDOR SRR T AHERS ) (reasonable
specificity ) HYREHE - fERE(AT DU MIBRVE & 0 SR EL RS Rtk B &

O HREE W E R/ 4E » £, Christopher E. Bailey, supra note 9, at 218-
221.

' McGehee v. Casey, 718 F.2d 1137, 1139 (D.C. Cir. 1983).

2 1d., at 1140.

® 1d., at 1148.

* 1d.
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HE AT TR
(=) Shaffer v. Defense Intelligence Agency %&

Shaffer 4 #& 2 BIPF1EE Y H A B » 75 1995 -8R S
BB EAPEEERERIEEER - 75 2001-04 FRIZZRE A
Sl i ] S T S AH B TS Es B LA - 2007 - IE B EP 1%
Wtk - MHES AR —ARTE R SR H ol fth A B B3 15 e R A LA
Shaffer TLAKIB HIIRATRR A ek @ KXl SR ERRA & - (=
& Shaffer FFEREA (G TE N E B EERGRLIMRET AT - mIk
JEARAT R RIS 5 ¥R © 2010 FE1F - BB ESRERIS S E k%
B> H R iR R G HR ~ BI% 4 2 fay DL R 36 B R A Rk

% 1d. at 1149
% 1d., at 1149-1150.
%7 Shaffer v. Def. Intelligence Agency, 102 F. Supp. 3d 1, 3 (D.C.D. 2015).
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% 1d.

% 1d., at 6.
" 1d., at 7.
" 1d., at 7-8.
 1d., at 9.
P 1d., at 9.
™ 1d., at 12.
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ARV BT Bt = A3 - H BTFESSBAH] i IR R b

BB HY A # [ fH - See, e.g., Mathew D. McCubbins, Roger G. Noll, and
Barry R. Weingast, “Administrative Procedures as Instruments of Political
Control,” Journal of Law, Economics, & Organization, Vol. 3, No. 2 (1987),
p. 246. ( “[TThe hypothesis we put forth is that much of administrative law...
is written for the purpose of helping elected politicians retain control of
policymaking.” ); Peter L. Strauss, “Overseer, or the Decider - The President
in Administrative Law” , George Washington Law Review, Vol. 75, Issue 4
(2007), pp. 704-705.(arguing in administrative law, “President's role ... is that
of overseer and not decider” ).

ToME A R EEIEHAE AR AT R S SRR ENR
RANBGREREREMICIEFEHIA - See Rebecca H.,, “The Right to
Write"  in the Information Age,” Studies in Intelligence, Vol. 60, No. 4 (2016)
(examining the broken process and recommending some practical reform steps).
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77 See Charles R. Babcock, “Spy Agency Infighting Hurt U.S., Turner
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Says,” Washington Post, May 13, 1985, at A3, available at <http://www.
maebrussell.com/Stansfield%20Turner/ Stansfield%20Turner,%20Agency%20
Infighting%20WP%205-13-85.htmI>.

® Shaffer v. Def. Intelligence Agency, 102 F. Supp. 3d 1, 5 (D.C.D. 2015).

P REUAEE BT ERE LR R - gL Z ERE ST B o BREER
RSy A A o (R - 8fEZRVERE(E McGehee 22 H 58 ER HUE E 1Y
CEEE ) AR (HEEB0VE HE R BRA R s B M RE
71 THERE B EIF IR - Bh4h  JEBE RS A R TR AT A2
FPRTERINEYEE » REDIES R T a8 NFE - 26 EA "THEH
b MR (EREE PSR FESE - ifme T8, S ''8E
R, > HEELABATE R [ EE R B — 2SR - See e.g.
See United States v. Marchetti, 466 F.2d 1309, 1318 (4th Cir.), cert. denied,
409 U.S. 1063 (1972) ( “The courts, of course, are ill- equipped to become
sufficiently steeped in foreign intelligence matters to serve electively in the
review of secrecy classifications in that area.” )
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% McGehee v. Casey, 718 F.2d 1137, 1148 (D.C. Cir. 1983).

¥ See generally David E. Pozen, “The Mosaic Theory, National Security, and
the Freedom of Information Act,” Yale Law Journal, Vol. 115, Issue 3 (2005),
pp. 628-679.
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 Michael L. Charlson, “The Constitutionality of Expanding Prepublication
Review of Government Employees’ Speech,” California Law Review, Vol.
72, No. 5 (1984), p. 988. (reviewing the expanding use of non-disclosure
agreements and pre- publication review during the Reagan administration, and
offering several alternatives to government review such as tightened security
programs, post- publication sanctions, and administrative actions for current
employees).

% Josh Gerstein, CIA Wins Suit Against Ex-Officer Who Published Unapproved
Book, POLITICO (June 28, 2011), <http://www.politico.com/ blogs/under-the-
radar/2011/06/cia-wins-suit-against-ex-officer-who- published-unapproved-
book-037093>.
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